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Spectrum Policy: Litigation Brawl Seems to Loom if FCC Approves C-Band 

Alliance Private Auction Plan; Exception to Public Auction Hotly Disputed 
 

The C-Band Alliance (CBA) proposal to privately auction satellite spectrum for 5G wireless use 

appears to face the prospect of a serious court fight if approved by the Federal Communications 

Commission. That could threaten implementation of C-band frequency reallocation, with agency 

control at stake in 2020. 

 

The FCC’s authority to allow a CBA private auction of “flexible” terrestrial rights is heavily 

contested and would appear likely to be central to a court challenge. Critics say any private sale of 

mobile wireless rights would be an end-run around the commission’s Communications Act Section 

309(j) mandate to use “competitive bidding” (public auctions) for new spectrum licenses sought by 

mutually exclusive applications.  

 

CBA counters that the FCC could hold a private auction under a Section 309(j)(6)(E) exception to 

public auctions. That provision makes clear the agency has an “obligation in the public interest to 

continue to use engineering solutions, negotiation, threshold qualifications, and other means in order 

to avoid mutual exclusivity in application and licensing proceedings.”  

 

“It seems to me [CBA is] pushing the line,” said Adam Candeub, a Michigan State University law 

professor and ex-FCC staffer. “The big stretch is whether 309(j)(6)(E) covers private auctions.” 

 

FCC Chairman Ajit Pai is targeting C-band action for this fall but hasn’t revealed a plan. Fellow 

Republican Commissioner Brendan Carr says the spectrum reallocation process needs to have the 

confidence of participants. 

 

Private sale morphs into private auction. CBA satellite providers last year proposed to sell 180 

MHz of 5G rights by negotiating “secondary market agreements” with mobile operators. In initial 

comments October 29, they cited the FCC’s 309(j)(6)(E) ability “to use negotiation and threshold 

qualifications (and other means as needed)” to avoid mutually exclusive applications triggering a 

public auction.  

 

Under pressure to ensure a fair and transparent process, the CBA in June proposed a private auction. 

Critics continued to allege a 309(j) violation and New America’s Open Technology Institute (OTI) 

July 3 said a private auction clearly wouldn’t qualify under the negotiation exception. 

 

The CBA July 18 cited 309(j)(6)(E)’s language to use “negotiation … and other means” to avoid 

mutual exclusivity. FCC adoption of CBA’s approach would merit judicial deference as a 

reasonable statutory interpretation under the Chevron doctrine, the satellite group says. 
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https://legcounsel.house.gov/Comps/Communications%20Act%20Of%201934.pdf
https://ecfsapi.fcc.gov/file/1029067703990/C-Band%20Alliance%20NPRM%20Comments%2010.29.2018.pdf
https://ecfsapi.fcc.gov/file/1070446158352/OTI_WiFu%20Comments_C-band%20PN__FINAL_AsSubmitted_070319.pdf
https://ecfsapi.fcc.gov/file/1071859653857/CBA%20Reply%20Comments%20to%20Legal%20Rights%20PN%20-%20FINAL.pdf
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“Our underlying position and legal assessment of the feasibility and legality of our proposal have 

not changed,” CBA emailed, responding to The Capitol Forum’s question about the proposed shift 

from negotiated sales to a private auction. “Secondary Market Agreements are legal and, in this 

specific case, would best serve the public interest by protecting the important incumbent C-band 

content distribution while opening a portion of the C-band quickly for the timely roll-out of 5G.” 

 

“We have consistently developed and elaborated our proposal along these lines, including proposing 

a transparent auction design and an implementation plan that balance the interests of all stakeholders 

and create value for the US economy and the American public,” added CBA, now comprised of 

Intelsat (I), SES (SESG, Euronext), and Telesat. Eutelsat (ETL, Euronext) withdrew September 3. 

 

Private auction draws pushback; would it get deference? OTI Wireless Future Project Director 

Michael Calabrese scoffs at the CBA justifications. “It’s long been understood that ‘negotiation’ 

refers to users negotiating mutual coexistence” such as shared-use arrangements, he emailed. “A 

‘private auction’ is neither a ‘negotiation’ nor an intended exception to the explicit statutory 

requirement of a public auction.” 

 

Section 309(j)(6)(E) “doesn’t give [regulators] free rein to do whatever they want to do,” said 

Candeub. “They can’t just do anything.”  Yet judges “could throw up their hands” and defer to FCC 

approval of a private auction under Chevron, he said, noting conflicting court precedents cited by 

parties. 

 

“I would expect a lot of deference,” said Brent Skorup, senior research fellow at George Mason 

University’s Mercatus Center, who cited C-band complexities. A private auction would probably 

be upheld if structured properly, said another ex-FCC official, who suggested the agency’s prospects 

would be even better if it opted for a public auction. 

 

Calabrese doesn’t believe deference is due a private auction. “The FCC is in a statutory box,” he 

said. “The more the agency agrees with buy-side parties such as AT&T [T] and Charter [CHTR] 

that the sale of new flexible use licenses should operate similarly to an FCC auction, the more clearly 

it would violate Section 309(j).” 

 

Among other issues that could be litigated, critics say FCC approval of a private auction would be 

an impermissible “subdelegation” of its regulatory authority, and even unconstitutional under a 

“private nondelegation doctrine.” Critics include Charter, Comcast (CMCSA), ACA Connects, the 

Competitive Carriers Association, U.S. Cellular (USM), Dynamic Spectrum Alliance, and others.  

 

In seeking a private auction, CBA says the only way the FCC can legally repurpose the satellite 

providers' spectrum—which is shared, raising complexities—is through a voluntary mechanism.  

 

https://library.thecapitolforum.com/docs/3bz66kph1bjx
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AT&T has proposed basing a private auction on the FCC’s Section 316 authority to modify licenses, 

an alternative it says would avoid legal disputes, though that’s unclear. 

 

Stay uncertainty. A court challenge would not only test the legality of an FCC order authorizing a 

private auction, it could include a stay request, pending review of the order’s merits. Stay motions 

generally face a high bar, having to show some likelihood of winning on the merits and of immediate 

irreparable harm, and judges might be reluctant to block complicated spectrum reallocation the 

expert agency deems urgent. 

 

But the possibility of having to unwind a private auction “might be the type of irreparable damage 

that would warrant a stay,” emailed Candeub, without making a firm prediction. “If a stay were not 

granted, the auction would go through.  People would build business models—or even 

infrastructure—in the belief they had the spectrum.  Then, if a court ruled the auction unlawful, 

they’d have to give everything back. It would be a big(ger) mess.” 

 

If a private auction were stayed, that could give policy opponents greater opportunity to undo it, 

particularly if the 2020 election gives Democrats control of Congress, the FCC, or both. While 

congressional Republicans have sent various C-band signals, key Democrats appear to be more 

concerned about a potential CBA “windfall” under a private mechanism. 

 

CBA targets negotiated deals and related authority, draws heavy flak.  CBA said last October 

29 it would enter secondary market agreements with only one terrestrial operator for a specific 

spectrum block in a given area. Because potential C-band 5G licensees would have to negotiate 

such agreements as a prerequisite for applying, there would be no mutual exclusivity and no Section 

309(j)(1) public auction mandate, the group said.  

 

CBA cited the use of “negotiation and threshold qualifications” under the 309(j)(6)(E) exception, 

which “confirms Congress’s intent that the Commission continue to employ a variety of tools at its 

deposal” to avoid mutual exclusivity. Section 309(j), including 309(j)(6)(E), was adopted in a 1993 

law, and later amended. 

 

The Public Interest Spectrum Coalition (PISC), including OTI, said October 29 a “private auction 

or negotiated sale controlled by a few” foreign-based incumbents “would be an unlawful end-around 

Section 309(j),” resulting in “a massive and needless giveaway of public assets” worth an estimated 

$10-to-$30 billion. If the 309(j)(6)(E) negotiation exception is satisfied by authorizing a private 

auction or sale to avoid mutual exclusivity, “then the exception swallows the rule and 309(j)(1) is 

rendered meaningless,” the coalition said. 

 

CBA “ignores more recent and repeated expressions of Congressional intent forbidding multi-

billion giveaways,” the PISC said. It cited a 2002 law blocking an FCC order that would have given 

https://ecfsapi.fcc.gov/file/10300649216094/PISC_C-Band%20Comments_FINAL_AsFiled_102918.pdf
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a broadcast-TV consortium “as much as half” of the projected auction proceeds from a 700 MHz 

band wireless auction, which ultimately directed almost $20 billion to the Treasury. 

 

The PISC also cited a 2012 law authorizing a 600 MHz band incentive/reverse auction (low bids 

win) under Section 309(j)(8)(G), though that yielded $10 billion in incentive payments to 

broadcasters selling spectrum, out of $19.3 billion in net proceeds from a wireless forward auction 

(high bids win). 

 

T-Mobile (TMUS) was among the other commenters disputing the 309(j)(6)(E) exception could be 

used to cover a private sale. T-Mobile proposed an FCC incentive/reverse auction under 

309(j)(8)(G) involving a satellite provider consortium and a forward auction involving wireless 

carriers. The carrier later said CBA is trying to obtain incentive-type payments from a private 

auction that avoids required FCC involvement.  

 

CBA defends private sale proposal. CBA said last December 7 the PISC arguments “ignore the 

fact that the Commission can rely on a variety of specific tools – as well as ‘other means’ to satisfy 

its statutory obligations” in advancing the public interest. “Congress has taken no action to limit the 

Commission’s authority to avoid mutual exclusivity under Section 309(j)(6)(E),” including in 2012, 

said CBA’s reply. 

 

CBA said the T-Mobile incentive auction proposal would be illegal because it wouldn’t be voluntary 

and would lack the statutorily required two providers competing to give up spectrum. (CBA and 

others later disputed the legality of a revised T-Mobile incentive auction proposal pitting satellite 

providers against earth station operators.) 

 

Early this year, CBA continued to defend a private sale against criticism. The FCC has “broad 

authority … to ‘consider the public interest in deciding whether to forgo an auction,’” said a CBA 

filing February 6, citing a 2018 commission order that quoted from a D.C. Circuit 2009 M2Z 

Networks v. FCC ruling. “[T]he negotiated secondary market agreements contemplated by [CBA] 

fit comfortably within the expansive language of the Communications Act, which refers specifically 

to ‘negotiation’ as a permissible alternative to an auction.”  

 

Section 309(j)(6)(E)’s references, including to “negotiation” and “other means,” are “not designed 

to restrict the Commission to a particular set of alternative mechanisms, but rather are intended to 

give the agency broad discretion in designing alternative approaches,” CBA said. The FCC is 

“entitled to Chevron deference in interpreting the precise means authorized by Section 

309(j)(6)(E),” the group added, citing certain D.C. Circuit precedent. The critics cite other court 

precedent to make their case. 

 

https://www.fcc.gov/document/fcc-announces-results-worlds-first-broadcast-incentive-auction-0
https://ecfsapi.fcc.gov/file/103059257359/T-Mobile%203.7-4.2%20GHz%20Band%20Comments.pdf
https://ecfsapi.fcc.gov/file/121214849890/T-Mobile%203.7-4.2%20GHz%20Band%20Reply%20Comments.pdf
https://ecfsapi.fcc.gov/file/1207392316779/Reply%20Comments%20of%20the%20C-Band%20Alliance%20(C-Band%20NPRM).pdf
https://ecfsapi.fcc.gov/file/1020637266095/C-Band%20Ex%20Parte%202-6-19.pdf
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CBA said legislative history shows 309(j)(6)(E)’s importance to lawmakers, who in 1997 expanded 

FCC auction authority. “Because Congress was concerned that ‘the Commission might interpret its 

expanded competitive bidding authority in a manner that minimizes its obligations under section 

309(j)(6)(E)’ and ‘overlook[s] engineering solutions, negotiations, or other tools that avoid mutual 

exclusivity,’ it amended Section 309(j)(1) to include an express cross-reference invoking Section 

309(j)(6)(E),” said the group, citing the conference report.  

 

“The amendment was thus expressly designed to communicate to the Commission that it ‘must still 

ensure that its determinations regarding mutual exclusivity are consistent with the Commission’s 

obligations under section 309(j)(6)(E)’ ‘notwithstanding its expanded auction authority,’” CBA 

said.  

 

OTI says private auction proposal undercuts negotiation exception. After further back-and-

forth, CBA proposed a private auction design that would be “quick, efficient, simple and fair for all 

participants.” The “combinatorial auction” would give bidders “unprecedented flexibility” subject 

to FCC oversight, said a June 10 filing. 

 

Critics said a private auction would be just as illegal as a private sale. Both would distort 

competition, and set a “dangerous precedent, suggesting that incumbent licensees should always 

wage maximum resistance against giving up unused spectrum unless the Commission agrees to give 

them all the public revenue,” said OTI’s July 3 comments. 

 

The FCC’s general authority under Sections 303(c), 303(r), and 4(i) doesn’t supersede its specific 

309(j) mandate, OTI said. The latter section “does not simply give the Commission the general 

authority to conduct auctions, it states that “the Commission shall grant the license . . . through a 

system of competitive bidding that meets the requirements of this subsection,” the group said, citing 

309(j)(1) language. 

 

“Even if these general provisions made any mention of competitive bidding or how to resolve 

competing demands for exclusive licenses (which they do not), a basic canon of statutory 

construction provides that if there is a conflict between a general provision and a specific provision, 

the specific provision prevails,” OTI added. 

 

OTI also said a private auction would undercut CBA’s negotiation argument for a 309(j)(6)(E) 

exception to a public auction. “Since CBA has now proposed a private auction based on multiple 

rounds of sealed bids, it can no longer claim that the private sale it contemplates is some form of 

‘negotiation’ aimed at avoiding mutual exclusivity,” OTI said. 

 

CBA sticks to its guns. CBA said OTI and others overlooked the FCC’s broad authority to forgo a 

public auction if in the public interest. “That authority stems from the plain language of Section 

https://ecfsapi.fcc.gov/file/106102490907232/CBA%20-%20FUEL%20ex%20parte%206-10-19.pdf
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309(j)(1), which provides that ‘[i]f, consistent with the obligations described in [Section 

309(j)](6)(E), mutually exclusive applications are accepted for any initial license or construction 

permit, then, ... the Commission shall grant the license or permit to a qualified applicant through a 

system of competitive bidding,’” said the satellite providers July 18. 

 

“Section 309(j)(6)(E), in turn, provides that ‘[n]othing in [Section 309(j)], or in the use of 

competitive bidding, shall be construed to relieve the Commission of the obligation in the public 

interest to continue to use ... negotiation ... and other means in order to avoid mutual exclusivity,” 

CBA said. 

 

“Thus, as the C-Band Alliance has explained, the means contemplated by its proposal fit 

comfortably within the express language of the statute,” said the group, citing back to the February 

6 filing. That filing repeatedly referred to CBA’s proposal to negotiate secondary market agreements 

with mobile operators and the FCC’s leeway to avoid an auction. It made no mention of a private 

auction. 

 

The Capitol Forum asked CBA about OTI’s argument that a private auction wouldn’t be covered 

by the 309(j)(6)(E) negotiation exception. 

 

In response, Intelsat Associate General Counsel Susan Crandall cited the 309(j)(6)(E) language, 

including on using “other means” to avoid mutual exclusivity. “The CBA proposal certainly would 

fit comfortably within ‘other means’,” she emailed. “That being said, commercial agreements with 

the flexible use operators are envisioned.” 


