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I. Introduction & Summary 

 
New America’s Open Technology Institute, Common Cause, and Public Knowledge 

(“OTI, Common Cause, and PK”) submit these reply comments in response to the Federal 

Communications Commission’s (“FCC” or “Commission”) Public Notice seeking comment on 

the issues remanded by the U.S. Court of Appeals for the District of Columbia Circuit (“the 

Court”) in Mozilla Corp. v. FCC.1  

 The record shows extensive opposition to the Commission’s 2017 Restoring Internet 

Freedom Order (“2017 Order”)2 and the grave danger it poses to public safety and public health, 

particularly during the COVID-19 crisis. Public health and public safety officials detail in the 

record how both officials and the public writ large rely on mass-market retail broadband internet 

access services (BIAS). They also demonstrate how a lack of ex ante rules prohibiting blocking, 

throttling, and paid prioritization as well as the Commission’s abdication of Title II authority 

could drastically harm public safety efforts. OTI, Common Cause, and PK agree with these 

assertions and urges the Commission to consider the wide-ranging reality of what “first 

responders” are in the modern world, especially as officials and the public are largely confined to 

their homes during the COVID-19 pandemic. Further, OTI, Common Cause, and PK oppose the 

notion that the 2017 Order improved investment in networks or benefitted public safety in any 

way. The facts do not support this theory. Additionally, even if network investment had been 

increased, this would not compensate for all the harms that result from the lack of any sort of 

oversight over internet service providers (ISPs) and their harmful practices. 

                                                
1 Wireline Competition Bureau Seeks to Refresh Record in Restoring Internet Freedom and Lifeline 
Proceedings in Light of the D.C. Circuit’s Mozilla Decision, WC Docket Nos. 17-108, 17-287, 11-42 
(Feb. 19, 2020) (“Public Notice”). 
2 Restoring Internet Freedom, Declaratory Ruling, Report and Order, and Order, 33 FCC Rcd 311, (2017) 
(“2017 Order”). 
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 The record shows widespread and strong approval for the Commission to continue to 

support broadband in the Lifeline program, and OTI, Common Cause, and PK urge the 

Commission to do so. However, we urge the Commission to review the broad agreement in the 

record that Title II authority is the best and strongest way for the Commission to continue 

supporting broadband in Lifeline. The Commission should subsequently retain its Title II 

authority to fulfill its statutory obligations as well as the priorities of bridging the digital divide 

that the Chairman and fellow commissioners have repeatedly reiterated.  

 Finally, the Commission should consider how the COVID-19 pandemic has shown the 

importance of Title II authority for addressing both public safety and Lifeline. Title II authority 

is also crucial to ensure that ISPs do their part to sustain the effort to stop the spread of the virus 

and save lives. Most plans and proposals to contain COVID-19 currently rely on large swaths of 

the population staying home. This requires measures to provide BIAS access at home for both 

those who do not have any options and those who cannot afford it—and achieving this goal must 

be a central aspect of any and all plans moving forward. The Commission has sought (and 

succeeded) in securing promises from hundreds of ISPs that they will expand service during the 

pandemic. However, the Commission, without any Title II authority, is left powerless to enforce 

or conduct oversight over these promises. Rather, the Commission can only ask if the ISPs will 

make any new promises to keep people in the country connected during this time.  

II. The Record Shows the Commission’s 2017 Order Directly Harmed Public Safety 

 
 OTI, Common Cause, and PK argued extensively in initial comments that the 

Commission’s 2017 Order has endangered public safety, and the record shows strong support for 
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this argument.3 Further, in the context of an unprecedented global pandemic that has severely 

impacted the U.S., the Commission must review the 2017 Order not just on the ability of 

firefighters and police to use an open internet to save lives, but on the impact on nurses, doctors, 

epidemiologists, and public health officials.4 The concept of a “first responder” should include 

many medical professionals and public servants who are working to keep everyone safe. 

 OTI, Common Cause, and PK urge the Commission to take into account the grave threat 

its 2017 Order poses to public safety as described by the County of Santa Clara, Santa Clara 

County Central Fire Protection District, and the City of Los Angeles. In their comments, the 

officials describe several case studies reflecting how public safety is reliant on mass-market 

retail BIAS and how the lack of any bright line rules or Commission oversight threatens their 

operations—these examples include virtual emergency operations centers, public health 

operations, and telemedicine.5 Of course, this list is not exhaustive and is likely shorter than that 

which the officials preferred to submit, but they were unable to expand their submission due to 

the quick deadline and the work assisting the public during COVID-19. The California Public 

                                                
3 County of Santa Clara, Santa Clara County Central Fire Protection District, and the City of Los Angeles; 
Comments of AARP; Comments of the California Public Utilities Commission (“CPUC”); Comments of 
Broadband Institute of California @ Santa Clara University School of Law; Comments of ADT; 
Comments of Jon. M. Peha; Comments of the Electronic Frontier Foundation (“EFF”); Comments of 
Public Knowledge et al.; Comments of INCOMPAS; Comments of Free Press. All citations herein to 
comments are to submissions in WC Docket Nos. 17-108, 17-287, 11-42 (Feb. 19, 2020), filed on April 
20, 2020. 
4 Comments of the County of Santa Clara, Santa Clara County Central Fire Protection District, and the 
City of Los Angeles at 5 (“A central point of the 12/6/17 Comment is that local governments rely on 
robust broadband internet access to communicate not only within their own offices, but also with 
members of the public who access the internet through mass-market broadband internet access service 
(BIAS) plans governed by the Order. The fundamental work of government, including public safety 
personnel, is outward facing: To protect our residents, we must be able to communicate with them, and 
they with us. Increasingly, as detailed in the 12/6/17 comment, that communication is over the internet. It 
is critical that our communications with our residents reach them, and theirs reach us, without regard to 
each user’s internet service provider (ISP)—or how much that ISP is paid to transmit the communication. 
‘Public safety,’ by its nature, is not and should not depend on wealth.”). 
5 Id. at 6-9. 
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Utilities Commission similarly warned, “Allowing Internet service providers (ISPs) to force 

‘individualized’ negotiations for ‘differentiated’ Internet access undercuts the ability of the 

CPUC, other public utilities regulatory agencies, and the FCC to carry out their duties with 

regard to safety and reliability of various critical infrastructure sectors, including electric, natural 

gas, water and sewer utilities.”6 

OTI, Common Cause, and PK urge the Commission to review the examples cited by 

these public safety officials, not just as hypothetical harms but as evidence of what could be 

damage being done right now to already-overstretched public safety and public health 

communities that are working around the clock during the pandemic. We agree with the County 

of Santa Clara, Santa Clara County Central Fire Protection District, and the City of Los Angeles:  

It is difficult, if not impossible, for governments to identify harm caused by 
violations of net neutrality principles. Violations of net neutrality principles, 
particularly throttling or prioritizing some traffic in favor of other traffic, are 
virtually impossible for public safety officials to identify. Currently, thousands of 
public employees are performing the business of government over their home 
ISPs. Service disruptions can come from many sources, and local governments 
would be hard-pressed—and plainly do not currently have the resources—to 
investigate the source of these disruptions and trace them to violations of net 
neutrality principles. And even if they could, this information historically has 
proved virtually impossible to obtain.7  

 
The Commission’s abdication of authority over BIAS and revocation of all open internet 

ex ante protections has left public safety officials to identify any issues of blocking, throttling, or 

paid prioritization on their own—which would be nearly impossible as the officials describe 

above even if they were not currently occupied with addressing the ongoing problems related to 

a pandemic.8 

                                                
6 Comments of the CPUC at 5. 
7 Comments of the County of Santa Clara, Santa Clara County Central Fire Protection District, and the 
City of Los Angeles at 11, emphasis in original. 
8 Comments of INCOMPAS at 10 (“Without ex ante net neutrality rules, there are no guarantees that any 
OTT service being used by citizens during a public safety emergency will not be blocked, throttled, or 
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Several commenters erroneously claim that public safety was not harmed by the 2017 

Order merely because first responders “use specialized connectivity plans rather than rely on 

mass-market retail broadband services,” as ITIF argues.9 These arguments fundamentally 

misunderstand how BIAS is used both by public safety officials and the public to connect to 

public safety services. Absent the Commission using its Title II authority and establishing ex 

ante rules protecting the ability of both public safety officials and the public writ large to use an 

open internet without fear of degradation or interference from ISPs, the harms posed by practices 

such as throttling and paid prioritization will continue to loom over public safety and public 

health operations. INCOMPAS notes how the past, in particular in the wake of hurricanes, has 

shown how the public uses services accessed through mass-market retail BIAS to get critical 

information regarding public safety from officials, and the importance of ensuring that “these 

and all other lawful applications and services be transmitted by BIAS providers without 

interference or preference.”10 OTI, Common Cause, and PK agree with AARP: “Public safety 

applications that rely on broadband thus require unimpeded broadband access, with no blocking 

or throttling of the senders and the receivers of information… Some public safety applications 

will require that end-users be the senders and the public safety officials the receivers. For other 

applications, public safety officials will be the senders and broadband end users will be the 

receivers… Robust and effective public safety and emergency communications must not rely on 

the decisions of broadband providers as to what communication is related to public safety 

                                                
unreasonably discriminated against. Without net neutrality rules, no BIAS provider is under any 
obligation not to engage in such activity to block or slow down OTT services, even during times of 
critical safety. Thus, there is risk that BIAS providers can disrupt or undermine the competitive OTT 
services that citizens and first responders use to stay connected during emergency situations.”). 
9 Comments of the Information Technology and Innovation Foundation at 4; See also Comments of 
NCTA at 4; Comments of CTIA at 19; Comments of Charter Communications at 3; Comments of US 
Telecom at 6.  
10 Comments of INCOMPAS at 10. 
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outcomes.”11 The County of Santa Clara, Santa Clara County Central Fire Protection District, 

and the City of Los Angeles elaborate on this point, highlighting the fact that “public safety-

related communications cannot be identified and treated differently because 21st Century public 

safety systems rely on myriad connections between and among public officials, members of the 

public, and public and private systems and platforms.”12 OTI, Common Cause, and PK urge the 

Commission to consider how in the modern day, public safety officials use online platforms not 

owned or operated by the government, such as “live-streaming on social media platforms of 

crucial updates on the COVID-19 pandemic by public health and emergency response officials . . 

.  but also posting video or photos of a suspect on Twitter or other social media platforms to 

engage the public in identifying and apprehending suspects.”13 

OTI, Common Cause, and PK further agree with the Electronic Frontier Foundation 

(EFF), which explains the needs of the public to communicate with public health and safety 

officials using online services that require mass-market retail BIAS, and for public safety 

officials to communicate with the public through the same methods.14 OTI, Common Cause, and 

PK agree with EFF that the Commission’s 2017 Order has given BIAS providers dangerous 

power over this important exchange.15 This exchange has only become more important during 

the current COVID-19 pandemic, where everyone—including many health care workers and 

other public health officials—are now working from home. With public safety more reliant on 

BIAS than ever before, this gives the ISPs unprecedented responsibility—and, in turn, potential 

to harm—than ever before as well. OTI, Common Cause, and PK agree with Jon Peha, who 

                                                
11 Comments of AARP at 7.  
12 Comments of the County of Santa Clara, Santa Clara County Central Fire Protection District, and the 
City of Los Angeles at 5. 
13 Id. 
14 Comments of EFF at 2-4. 
15 Id.  
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states: “In the absence of all regulation, commercial companies have incentive to charge as much 

as the market will bear, especially when there is little effective competition. When lives are on 

the line, people are willing to pay a lot.”16 As EFF argues, “In an emergency where many 

Americans are being required to stay home, practices that are based in profit maximization rather 

than reasonable network management could end up being catastrophic. Small businesses would 

struggle to cover costs for remote workers suddenly running into data caps and overage fees and 

workers could find themselves out of a job if they cannot pay for more expensive plans to work 

from home.”17 OTI, Common Cause, and PK agree with the County of Santa Clara, Santa Clara 

County Central Fire Protection District, and the City of Los Angeles: “While local and state 

governments’ responses to the COVID-19 pandemic have been unprecedented, it was entirely 

predictable—in fact, predicted by the 12/6/17 Comment—that during a public-health emergency, 

public safety would rely heavily on robust and unencumbered community access to broadband 

internet.”18 

Incredibly, several commenters argue that the 2017 Order actually helped public safety 

because by removing Title II authority it has encouraged investment in networks, which 

according to the industry voices, in turn results in improvements to public safety operations.19 

This is wrong both in that investment is not connected to Title II authority and that investment in 

                                                
16 Comments of Jon M. Peha at 5 (“Consider for example a person who is required to remain quarantined 
at home for 14 days, because she has been exposed to a virus like COVID-19. What would she be willing 
to pay for Internet access that is good enough to videoconference with health care providers? An Internet 
service provider has the technical means to identify communications between a home and a known health 
care provider, and incentive to charge high prices for such valuable exchanges, even if the cost is 
insignificant. Most users will pay it. Only a few will either forgo the benefits of consultation with health 
care providers, or leave their house for face-to-face interactions and contribute to spreading the deadly 
disease in the process.”). 
17 Comments of EFF at 5.  
18 Comments of the County of Santa Clara, Santa Clara County Central Fire Protection District, and the 
City of Los Angeles at 5. 
19 Comments of ACA at 3; Comments of CTIA at 20; and Comments of Comcast at 2.  
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networks does not address the very grave damage to public safety that can arise from harmful 

practices by ISPs such as blocking, throttling, and paid prioritization schemes. The claim that 

Title II regulations are in any way connected to the amount of investment in ISPs’ networks has 

been debunked several times.20 As Free Press highlights, arguments that there has been an 

increase in investment that has resulted in improvements to public safety are countered by the 

reality that several ISPs have announced both downturns in investment and job layoffs over the 

past two years, even after the 2017 Order and tax cuts.21 However, even if investment had been 

increased, that would not be sufficient to offset the grave threats to public safety that came with 

the 2017 Order and its repeal of ex ante rules and Title II authority. Even if ISPs improve their 

networks, that does not do public safety or public health officials nor consumers any good if they 

do not have adequate protections to ensure they are not subject to blocking, throttling, or harmful 

paid prioritization schemes when they require BIAS in times of dire need. 

Finally, OTI, Common Cause, and PK reiterate that the Commission’s record is missing 

key input from public health and public safety officials who are currently occupied with 

protecting people from COVID-19. The Commission will not develop a full record on public 

safety as required by the Court’s remand, and will not be sufficiently fulfilling its statutory 

obligations to protect and promote “safety of life and property through the use of wire and radio 

communications,” as the Broadband Institute of California at Santa Clara University School of 

                                                
20 Comments of Free Press at 16 (“Free Press research has repeatedly shown, the RIFO repeal did nothing 
to boost broadband investment, just as the 2015 Open Internet Order did nothing to reduce it. Broadband 
investment has continued its cyclical march, driven by market forces and deployment plans that 
broadband internet access service provider executives across the board have acknowledged were 
unaffected by the adoption and subsequent removal of the Title II framework.”); S. Derek Turner, “Raw 
Data Reveal Reality: Title II and Net Neutrality Edition,” (Mar. 27, 2019), https://www.freepress.net/our-
response/expert-analysis/insights-opinions/raw-data-revealreality-title-ii-and-neutrality. 
21 Id. at 16-17, note 39. 
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Law notes.22 As the County of Santa Clara, Santa Clara County Central Fire Protection District, 

and the City of Los Angeles detail, “Public safety and emergency officials are currently occupied 

responding to the public health emergency caused by the COVID-19 pandemic and keeping our 

communities as safe and healthy as possible. The input of these officials is necessary to respond 

fully to the Public Notice. But we are unable at this time to divert these resources from the 

emergency response to COVID-19 to provide complete responses to the Public Notice.”23 The 

Commission, by refusing public safety officials’ request for an extension for comments, will not 

hear crucial stories from the frontlines of those who work in public safety and public health 

regarding why ex ante rules and Title II protections are necessary for the purposes of public 

safety.  

III. The Record Shows Strong Support for Broadband in the Lifeline Program and Reflect 
the Problems Created by the 2017 Order 

 The Commission must continue to support broadband in the Lifeline program, and the 

record shows strong support for broadband in Lifeline from public interest advocates and 

industry alike.24 However, the record also reflects that the Commission’s Title II authority is its 

strongest basis to support broadband through Lifeline. As Next Century Cities and the American 

Library Association detail, “Municipal leaders are on the front lines, responding to the needs and 

                                                
22 Comments of the Broadband Institute of California @ Santa Clara University School of Law (BBIC) at 
5-7.  
23 Comments of the County of Santa Clara, Santa Clara County Central Fire Protection District, and the 
City of Los Angeles at 2 (“Local governments are charged with significant and front-line responsibility to 
respond to public health and safety emergencies, and have embraced that responsibility in the current 
crisis. Accordingly, they have worked around the clock to control and respond to COVID-19 and the 
associated economic fallout. But we operate with limited resources, and the pandemic’s impact on these 
resources cannot be overstated.”). 
24 Comments of the Information Technology and Innovation Foundation; Comments of Free Press; 
Comments of USTelecom; Comments of CTIA; Comments of Public Knowledge et al.; Comments of 
National Consumer Law Center and The United Church of Christ, OC, Inc.; Comments of Next Century 
Cities and American Library Association; and Comments of INCOMPAS.  
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concerns of the communities they serve. As cities continue to innovate, local leaders are 

constantly searching for ways to connect residents that are locked out of digital opportunities… 

Lifeline helps fill in the gap while easing the load for local officials working to connect every 

household in their communities.”25 The groups highlight how important Lifeline is for those who 

need assistance getting food and rent, local emergency relief efforts, and for students.26 

 OTI, Common Cause, and PK agree with the strong consensus in the record that the 

Commission should continue to support broadband in the Lifeline program. As CTIA notes, 

“Lifeline plays a very important role in the Commission’s ability to help close the digital divide 

for low-income consumers… Lifeline currently ensures millions of low-income consumers’ 

ability to connect with employers, children’s teachers, health care providers, emergency services, 

and other critical services.”27 CTIA points to the fact that Chairman Pai has previously attested to 

the importance of broadband in the Lifeline program, arguing that it is “vital that low-income 

Americans have access to communications services, including broadband Internet, which 

Lifeline helps to achieve.”28 OTI, Common Cause, and PK further agree with the National 

Lifeline Association, which argues that the Commission has a statutory obligation, to “support 

Lifeline broadband… from several provisions of section 254 of the Communications Act, as 

amended.”29 OTI, Common Cause, and PK agree with the National Consumer Law Center and 

United Church of Christ, OC, Inc. that the Commission has an obligation to include broadband in 

                                                
25 Comments of Next Century Cities and American Library Association at 4. 
26 Id. at 5-7. 
27 Comments of CTIA at 12. 
28 Id.; Ajit Pai, Setting the Record Straight on the Digital Divide, MEDIUM (Feb. 7, 2017), 
https://medium.com/@AjitPaiFCC/setting-the-record-straight-on-the-digital-divide-615a9da1f2d1. 
29 Comments of the National Lifeline Association at 5 (“The Commission’s obligation and authority to 
support Lifeline broadband emanates from several provisions of section 254 of the Communications Act, 
as amended. First, section 254(b) states that ‘the Commission shall base policies for the preservation and 
advancement of universal service on the following principles.’”); See 47 U.S.C. § 254(b). 



12 

the Lifeline program, even without Title II, which is unquestionably the strongest possible 

authority for it to do so.30 

 The record also reflects strong support for Title II authority as the strongest standing for 

the Commission to support broadband in the Lifeline program.31 For the Commission to uphold 

its statutory obligations to administer Lifeline broadband and fulfill what this Commission has 

identified as one of its top priorities—closing the digital divide—it must retain its Title II 

authority over BIAS. The Commission, by repealing this authority in the 2017 Order, has created 

an “uncertain authority to modernize Lifeline and support broadband in any capacity, and 

especially to support broadband-only next generation services,” as Free Press argues.32 OTI, 

Common Cause, and PK agree with Free Press: “Rather than continuing to search for new 

authority to shelter its illusory and improper reclassification, the Commission can and should 

obey the plain language of the statute and return to treating broadband providers as 

telecommunications carriers.”33 

IV. The COVID-19 Pandemic Has Highlighted the Need for the Commission to Assert Title 
II Authority Over BIAS Providers 

 OTI, Common Cause, and PK urge the Commission to consider how the COVID-19 

pandemic has brought new context to the importance of Title II authority for the Commission 

over BIAS providers. With each state taking separate measures to attempt to stop the spread of 

the virus, millions of Americans have either lost their jobs or are now working from home. For 

                                                
30 Comments of National Consumer Law Center and The United Church of Christ, OC, Inc. at 5-8. 
31 Comments of Free Press; Comments of Public Knowledge et al.; Comments of National Consumer Law 
Center and The United Church of Christ, OC, Inc.; Comments of the Greenlining Institute; Comments of 
AARP.  
32 Comments of Free Press at 8. 
33 Id. 
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those who are working on the front lines and therefore more susceptible to the virus, they are 

more reliant than ever on BIAS for medical purposes and other important information services.  

OTI, Common Cause, and PK agree with the Greenlining Institute, which argues, 

“COVID-19 has left households that are already on the wrong side of the digital divide 

disconnected to healthcare, education, true and accurate information, and access to job related 

necessities… Not only are these families most at risk for layoffs or for risking their health as 

essential workers, their lack of online access makes it much harder for them to apply for 

unemployment benefits, apply for low-income programs, or go to school.”34 We further agree 

with the National Consumer Law Center and United Church of Christ, OC., Inc. that the 

pandemic “demands urgent action by the Commission to ensure all households, particularly low-

income household[s] and those households now eligible for Lifeline due to lost wages or 

employment, have immediate access to no-cost/low-cost quality broadband service and increased 

voice and data service in order to shelter-in-place to reduce the transmission of COVID-19 and 

hasten the ability of states to safely reopen the economy. The Lifeline program must be 

strengthened and enhanced to meet this unprecedented public health and economic crisis.”35 

 As mentioned in the sections above, the Commission’s inability to conduct oversight over 

BIAS providers and services renders its role in helping people in the U.S. cope with the virus and 

its harms much more difficult. This includes potential harms that will arise for public health 

officials and consumers at home, as well as the administering of Universal Service Fund aid 

through the Lifeline program to expand broadband service to the millions of households that 

cannot afford it. Further, the Commission’s lack of authority over BIAS providers means that 

any and all efforts from ISPs to expand connectivity are reliant on the goodwill of companies. 

                                                
34 Comments of Greenlining Institute at 3. 
35 Comments of National Consumer Law Center and The United Church of Christ, OC, Inc. at 3. 
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The Commission cannot do anything more than ask ISPs to do the right thing, and even for the 

ISPs that have agreed to enact practices aimed at helping vulnerable populations, the 

Commission has no ability to ensure those companies are following through on their promises. In 

fact, the Commission has received over 2,000 complaints related to COVID-19 with over 500 

filed specifically about BIAS providers failing to uphold the Keep Americans Connected 

pledge.36 Without Title II authority, the Commission has weakened its ability to hold BIAS 

providers accountable to its own pledge, let alone fully address the broadband connectivity needs 

of all Americans during the pandemic.  

V. Conclusion 

 The 2017 Order clearly failed to satisfy the Commission’s public safety and universal 

service obligations. The only sufficient and viable path to correct these mistakes is to retain Title 

II authority over BIAS. This reclassification would restore legal certainty for the Lifeline 

program, empower the Commission to protect public safety during the COVID-19 pandemic, and 

reaffirm the Commission’s commitment to its core statutory mandates.  

Respectfully submitted,  
 

/s/  
Amir Nasr  

 
New America’s Open Technology Institute 

740 15th Street NW, Suite 900  
Washington, D.C. 20005 

 
 

                                                
36 Makena Kelly, “The FCC has received hundreds of complaints about carriers’ coronavirus pledge,” The 
Verge (May 19, 2020), https://www.theverge.com/2020/5/19/21263843/fcc-ajit-pai-coronavirus-
pandemic-keep-americans-connected-verizon-att-comcast. 


