
April 21, 2022

Re: U.S. Department of Justice and Federal Trade Commission Request for
Information on Merger Enforcement, Docket ID No. FTC-2022-0003

Chair Khan and Assistant Attorney General Kanter:

New America’s Open Technology Institute (“OTI”) submits the following
comments in response to your agencies’ Jan. 18 request for comment on merger
enforcement in the United States. We welcome the opportunity to provide feedback
on this important matter.

Since our founding in 2009, OTI has studied and advocated for open,
competitive markets, particularly in the telecommunications sector. We have
participated as public interest advocates in many merger transactions over the past
decade, including AT&T/T-Mobile (2011), Comcast/NBCU (2010-11), Comcast/Time
Warner Cable (2014-5), AT&T/DirecTV (2015), Charter/Time Warner Cable (2015-16),
Sprint/T-Mobile (2018-2020), and Verizon/TracFone (2021). We have also researched
the e�ects of consolidation in the broadband and wireless markets. Through this
work, we have reached an inescapable conclusion: we need stronger antitrust
enforcement in this country.

We argued as much in comments submitted to the FTC and DOJ in 2020, when
both agencies examined updating the Vertical Merger Guidelines for the �irst time in
decades. Unfortunately, that rushed proceeding limited public input and resulted in
minimally updated guidelines that largely missed the mark. We appreciate that the
FTC has since rescinded those guidelines and is now pursuing more meaningful
changes with robust public participation.

1



To assist the FTC and DOJ in the important work of modernizing and
strengthening antitrust enforcement, we highlight three lessons learned from our
experiences with mergers in the telecommunications sector over the past decade: (1)
consolidation in the broadband market has exacerbated the digital divide, (2)
behavioral conditions are too often ine�ective and unenforceable, and (3) The
agencies should be more skeptical of ef�iciency claims.

1. Consolidation in the U.S. broadband market exacerbates the digital divide.

The U.S. market for internet service has consolidated signi�icantly over the
past decade. A wave of mergers has left the market for home broadband dominated
by just four companies—Comcast, AT&T, Verizon, and Charter—while the market for
wireless internet is now dominated by just three companies—AT&T, Verizon, and
T-Mobile. The home broadband market is especially problematic, as an estimated 83
million households are only served by one provider.1 This severe lack of competition
has important consequences for consumers and anyone who relied on the internet
to work, attend school, or socially distance during the COVID-19 pandemic.

First and foremost, prices in the U.S. broadband market are exceptionally
high. OTI’s Cost of Connectivity study, which surveyed 760 plans across Europe, Asia,
and North America, found that Americans pay some of the highest internet prices in
the world, and at rates that are una�ordable for most low-income people.2

Economist Thomas Philippon has attributed these higher telecom prices to a lack of
competition and weak competition policy.3 The high prices in this market have
become such an urgent public policy problem that Congress recently passed two
programs—the $3.2 billion Emergency Broadband Bene�it and the $14 billion
A�ordable Connectivity Program—to subsidize the cost of internet service for
qualifying low-income households. While these programs are helping millions of
people stay connected during the pandemic and beyond, they are also a
consequence of an anticompetitive broadband market that keeps prices high and
makes a�ordability one of the biggest reasons the United States has been unable to
close the digital divide.

3 See, Thomas Phillipon, The Great Reversal (Cambridge, MA: Belknap Press, 2019).

2 Becky Chao, Claire Park, and Joshua Stager, “The Cost of Connectivity 2020,” OTI (July 2020).

1 See H. Trostle and Christopher Mitchell. “Pro�iles of Monopoly: Big Cable and Telecom,” Institute for
Local Self-Reliance (Aug. 2020).
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Beyond prices, the lack of competition in this market manifests itself in other
ways. Our research found that anti-consumer practices such as early termination
fees, lock-in contracts, and punitive data caps are pervasive through the U.S. home
broadband and wireless markets. These practices further inhibit competition and
wouldn’t be possible in a market where consumers have meaningful choice.
Researchers have also established that the number of providers in a given market
correlates with higher internet speeds.4 Moreover, the lack of competition has
caused the broadband market to stagnate, as the biggest incumbents have
increasingly abandoned rural areas and low-income consumers.5 They are turning
their focus to a largely urban, a�uent customer base, leaving broad swaths of the
country unserved by a critical utility and unable to fully participate in modern
society.

The aforementioned harms developed amid a yearslong wave of telecom
mergers. For example, Comcast was just a regional Philadelphia cable company 20
years ago; it gained its national footprint and household name by acquiring a
patchwork quilt of internet providers until DOJ �inally stopped its march to
consolidation in 2015, when Comcast abandoned its bid to acquire Time Warner
Cable. OTI urged regulators to block that merger and applauded its collapse.
However, the applause was short-lived as Time Warner Cable was acquired just one
year later by another large ISP, Charter, resulting in further consolidation of the
home broadband market.

The wireless market is also in bad shape. Perhaps the most distressing
telecommunications merger in recent years was Sprint/T-Mobile, which closed in
2020 after state litigation and a ham-�isted, corrupt approval process at DOJ and the
FCC. This deal—which the Assistant Attorney General and FCC chairman under
President Obama had publicly said would be presumptively illegal—took the wireless
market from four dominant players to just three—a critical tipping point after which
markets tend to become hopelessly anticompetitive. This merger eliminated a
maverick �irm, T-Mobile, which has been operating more like the big incumbents
since the transaction closed. Additionally, six months ago Verizon acquired
TracFone, one of the only wireless providers that still focused on low-income
customers. These developments leave low-income people particularly at risk, as they
disproportionately rely on wireless service for internet connectivity.

5See H. Trostle and Christopher Mitchell. “Pro�iles of Monopoly: Big Cable and Telecom,” Institute for
Local Self-Reliance (Aug. 2020).

4 See, e.g, Scott Wallsten and Colleen Mallahan, “Residential Broadband Competition in the United
States,” March 2010.

3

https://ilsr.org/wp-content/uploads/2020/08/2020_08_Profiles-of-Monopoly.pdf


Ultimately, the story of telecommunications consolidation and the digital
divide are inextricably linked. The lack of competition and high prices has left far too
many people without access to the internet, particularly in rural, urban, and
indigenous communities. Congress has appropriated enormous sums of taxpayer
money to help close the digital divide, but robust antitrust enforcement should be
part of this strategy. A more competitive broadband market could lower prices—the
biggest cause of the digital divide—and incentivize internet providers to actually
compete for rural and low-income consumers rather than abandon them.

2. Behavioral conditions are too often ine�ective and unenforceable.

OTI has participated in several transactions that resulted in behavioral
conditions. The overriding lesson from these experiences is that behavioral
conditions simply do not work. The antitrust community has increasingly looked
skeptically upon such remedies, as they are notoriously dif�icult to craft, monitor,
and enforce.6 We believe they should be discouraged in future mergers.

Comcast’s merger with NBCUniversal is a poster child for why behavioral
remedies should be avoided. The transaction was approved in 2011 with a relatively
complex set of conditions, obtained under both the antitrust laws and the FCC’s
public interest authority, addressing the company’s video and broadband services.
For years, Comcast evaded and outright violated the conditions as enforcers
struggled to monitor the company’s conduct. For example, Comcast failed to “visibly
o�er and adequately market” a standalone broadband plan, as the 2011 consent
decree required, resulting in an unprecedented $800,000 �ine and FCC
investigation.7 Comcast also violated a condition to carry all unaf�iliated news
networks in the same “neighborhood” of channels by discriminating against
Bloomberg, a news network that competed with Comcast-owned CNBC.8 Both
violations were uncovered by complaints from consumer groups and a
well-resourced company; they do not necessarily constitute the full extent of
Comcast’s violations. They do, however, o�er instructive examples of why enforcers

8 FCC Af�irms Bloomberg v. Comcast News Neighborhooding Decisions, Federal Communications
Commission, Sept. 26, 2013.

7 FCC Resolves Comcast NBCU Investigation, Federal Communications Commission, (June 27, 2012).

6 See, e.g. John E. Kwoka and Diana L. Moss, Behavioral Merger Remedies: Evaluation and Implications
for Antitrust Enforcement, American Antitrust Institute (2011).
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should be skeptical of promises that companies will behave di�erently than the
market structure suggests they will.

The Comcast/NBCU conditions have expired, but Comcast’s potential for
market abuse has not. Within months of the conditions’ expiration, Comcast faced
complaints that it was using its content ownership to harm competitors. The
American Cable Association, a lobbying group for smaller video and broadband
providers, argued that Comcast now poses “an even bigger threat to competition
than in 2011” and a bigger threat than the AT&T/Time Warner merger.9 “When it was
subject to the 2011 conditions, Comcast/NBCU at least thought twice about engaging
in anticompetitive acts,” the group wrote.10 “Without a leash, it can engage in a much
wider range of bad behavior and, if it gets caught, merely use its deep pockets to play
out the clock or, at worst, ask for forgiveness.”11 The letter echoed concerns raised by
Senator Richard Blumenthal, D-Conn., who in 2017 urged the Justice Department to
investigate the expiring Comcast/NBC conditions and to consider unwinding the
merger.12 The agencies should consider whether stronger guidelines would have
helped DOJ to devise a more e�ective way to prevent the harms identi�ied in its
complaint.

Comcast/NBCU also demonstrated how companies have become savvy at
using conditions to curry political favor for mergers; after the NBCU deal closed,
Comcast’s vice president bragged to a reporter that Comcast had planned to launch a
low-income internet plan but “held back” to save it as a bargaining chip to convince
the FCC and DOJ to approve the NBCU merger.13 Indeed, this low-income service
became part of the conditions package that secured the transaction’s approval—even
though it would’ve happened without the merger. Too often, merger conditions open
the door to this kind of cynical gamesmanship, resulting in weak remedies that
score political points for the companies but fail to promote competition or the public
interest.

13 Lisa Gonzalez, “Comcast Gamed FCC for Internet Essentials Concession in NBC Merger,” Institute for
Local Self-Reliance (Dec. 3. 2012).

12 Letter, Sen. Richard Blumenthal to Assistant Attorney General Makan Delrahim, (Dec. 13, 2017).

11 Id.

10 Id.

9 Letter, Matthew W. Polka to Assistant Attorney General Makan Delrahim, (Nov. 6, 2018).
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3. The agencies should be more skeptical of ef�iciency claims.

OTI has long struggled with the lofty ef�iciency claims made during merger
reviews. Too often, these ef�iciencies fail to materialize, yet the companies face no
consequences. The agencies should be more skeptical of ef�iciency
claims—particularly from companies with a history of making failed promises to
antitrust enforcers, such as AT&T. The following examples from AT&T demonstrate
why greater skepticism is warranted.

AT&T’s 2015 acquisition of DirecTV demonstrates how promised ef�iciencies
can fail to materialize. AT&T claimed that the merger would produce ef�iciencies that
would incentivize the deployment of new broadband service to millions of new
customers. Speci�ically, AT&T committed to deploy �iber-to-the-home broadband to
12.5 million new locations and Fixed Wireless Local Loop services to 13 million rural
households, all by the end of 2019.14 This ef�iciency claim played a signi�icant role in
the transaction’s approval, as it was viewed as a public interest bene�it that could
help close America’s digital divide.15

However, AT&T wildly overstated the merger’s ef�iciencies. By 2020, AT&T had
only deployed Fixed Wireless Local Loop to 2.7 million households—a far cry from
the 13 million household commitment.16 When asked in 2017 if AT&T would honor
this commitment, a spokesman merely replied that the commitment was not
binding.17 AT&T was even more opaque in its ful�illment of the �iber-to-the-home
pledge. The company claimed it “markets” �iber to 14 million locations.18 However,
marketing and deployment to the home are not synonymous, and AT&T reportedly
deemed any location within 1,000 feet of its �iber network as being served.19 The FCC
does not recognize this 1,000-foot threshold, and it is unclear how many locations
are merely close to AT&T’s �iber network rather than directly connected as the
commitment entailed.

19 Bruce Kushnik, AT&T’s 1000 Foot Violation of AT&T-DirecTV Merger Conditions?, Hu�Post,
(June 14, 2016).

18 AT&T, Quarterly Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934, (Nov. 5,
2019).

17 Jon Brodkin, AT&T’s wireless home Internet, with 160GB cap, is now in 18 states, Ars Technica, (Sept.
28, 2017).

16 Fixed Wireless Internet Providers, BroadbandNow,
https://broadbandnow.com/Fixed-Wireless-Providers.

15 Id.

14 FCC releases order approving AT&T-DIRECTV Transaction, Federal Communications Commission,
(July 28, 2015).
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After six years of unrealized ef�iciencies, hemorrhaging subscriber numbers,
and investor calls to divest DirecTV, AT&T �inally called it quits and spuno� DirecTV
in 2021.20 Much of this was foreseeable back in 2015 due to the inherent incentives of
the market.

AT&T o�ers yet another instructive example with its failed 2018 acquisition of
Time Warner. Within months of closing, the transaction began yielding ample
evidence that relying on AT&T’s price reduction claims in lieu of clear market
structure-based guidelines was a failed approach. In 2018, AT&T told a federal judge
that “the evidence overwhelmingly showed that this merger is likely to enhance
competition substantially, because it will enable the merged company to reduce
prices … There is no sound evidence from which the Court could fairly conclude that
retail pay-TV prices are likely to increase.”21 Moreover, AT&T speci�ically argued that
“certain merger ef�iciencies will begin exerting downward pressure on consumer
prices almost immediately.” Instead, AT&T raised the price of its video streaming
service within weeks of the transaction closing.22 Eight months later, AT&T imposed
a second price increase.23 Six months after that, the company increased prices yet
again.24 Also within months of the transaction closing, AT&T engaged in a dispute
with Dish Network that ultimately led to AT&T withholding HBO content from Dish
for the �irst time in 40 years.25 The loss of HBO could drive consumers to leave Dish’s
rival streaming service in favor of AT&T’s—precisely what AT&T told the federal judge
it would not do. Stronger merger guidelines would specify the economic
expectations in a situation like this so that agencies and courts are not relying on
company promises to defy economic expectations. Ultimately, AT&T’s promises with
Time Warner failed just as miserably as their promises with DirecTV; AT&T spuno�
Time Warner two months ago.26

_____

26 Lauren Feiner, “AT&T battled the DOJ to buy Time Warner, only to spin it out again three
years later,” CNBC (May 17, 2021); Lauren Forristal, “The Warner Bros.-Discovery deal has
of�icially closed,” TechCrunch (April 11, 2022).

25 Chaim Gartenberg, AT&T and Dish’s HBO battle is the bleak future of cable and streaming, The Verge,
(Nov. 2, 2018).

24 Jon Brodkin, AT&T hits online TV customers with second big price increase this year, Ars Technica,
(Oct. 18, 2019).

23 Todd Spangler, DirecTV Now Prices Going Up by $10 per Month for All Customers, AT&T Rolling Out
Two New Reformatted Packages, Variety, (Mar. 11, 2019).

22 Jon Brodkin, AT&T promised lower prices after Time Warner merger—it’s raising them instead, Ars
Technica, (July 2, 2018).

21 United States of America v. AT&T et al., Case 1:17-cv-02511-RJL, (D.C. 2018).

20 Jon Brodkin, “Awful transaction and timing: AT&T �inally ditches DirecTV,” Ars Technica (Aug. 3,
2021).
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The aforementioned lessons demonstrate that antitrust enforcement in the
United States leaves much to be desired. We applaud the antitrust agencies for the
ongoing e�orts to strengthen enforcement and for soliciting public feedback on this
important work.

Respectfully submitted,

/s/

Joshua Stager
Deputy Director, Broadband and Competition Policy

New America’s Open Technology Institute
740 15th St. NW, Suite 900

Washington, D.C. 20005
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